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INTRODUCTION
Controlling pollutants that enter our Nation's waters has come a
long way since the 1960's. Congress has used the knowledge gained
through trial and error to arrive at our current regulatory scheme, the
Federal Water Pollution Control Act of 19721 ("FWPCA"), also known as
the Clean Water'Act ("CWA"). The CWA's greatest success has been in

* Anticipated J.D. May 2010, University of Denver, Sturm College of Law; B.A. 2002,
Western University. The author would like to thank Professor Michael Harris for his
invaluable feedback and comments, without which, this article would not have been
possible. Also, fie would like to thank his parents for always encouraging his academic
endeavors..
1. See generally Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1387
(2006).
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the regulation of point source pollution. However, "nonpoint source
pollution is the leading remaining cause of water quality problems" for
the states. 2 Nonpoint source pollution is diffuse in nature, making its
regulation more difficult compared to point source pollution. The
primary mechanism to regulate nonpoint source pollution is a state's
management plan, specifically, its best management plan. 3 Best
management plans are guided by best management practices ("BMPs").
BMPs are not concrete rules, but instead are "methods, measures or
practices" a state selects and applies to nonpoint source pollution
activities in order to reduce or eliminate the introduction of pollutants
4
into the water.
This article will address nonpoint source pollution caused by cattle
grazing on public lands, as a recent case decided by the Tenth Circuit
Court of Appeals highlights.5 Specifically, this article argues that state
BMPs need federal oversight. Cattle grazing on public lands provides an
example of how the application of three different federal checks could
help resolve the issue of nonpoint source pollution. The three federal
checks are the courts, the EPA, and the Forest Service through its permit
requirements. Part I of this article will outline the history and. relevant
provisions of the CWA that address nonpoint source pollution. Part II of
this article will discuss the mission and objectives of the Forest Service
in relation to water resources. It will also outline the grazing permit
process on Forest Service lands, as well as grazing's impacts on the
environment and water quality. Part III of this article will provide a
recent case example from the Tenth Circuit Court of Appeals that
discusses the role of BMPs and cattle grazing on Forest Service land.6
Part IV will critique the rationale of the Tenth Circuit on two grounds.
First, the court did not fully implement the intent of Congress, and
second, the court failed to provide a hard look at the efficacy of the
state's best management plans. Finally, Part V will discuss two
additional checks on nonpoint source pollution that warrant application
prior to a case reaching the courts: first, the Forest Service's issuance of
annual operating instructions ("Als"), and second, the EPA's approval
of a state's CWA Section 319 reports.
I. CLEAN WATER ACT
Before the enactment of the FWPCA in 1972, states primarily
regulated water pollution using water quality standards to measure and
abate pollution.7 The underlying theory to this application was that
water is a natural resource to be used, and "one legitimate function was
2. What
is
Nonpoint
Source
(NPS)
Pollution?
http://www.epa.gov/owow/nps/qa.html (last visited Sept. 18, 2009).
3. See 33 U.S.C. § 1329 (2009).
4. 40 C.F.R. § 130.2(m) (2008).
5. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1328 (10th Cir. 2007).
6. See generally id.
7.

OLIVER A. HOUCK,

THE CLEAN WATER ACT TMDL

IMPLEMENTATION 11 (2d ed. 2002).

PROGRAM:
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the assimilation of wastes."8 The determination of how water should be
used was a decision for those who used it: local communities, industries,
and authorities. 9 After a determination of the water's use, (for example,
recreation, waste transport, irrigation, or drinking water) the local
authority would establish the biological criteria needed to support this
use, 10 and an assessment of how dischargers impacted these criteria
followed." Finally, local authorities determined the means of abating
the discharges that caused the criteria to be exceeded.1 2
This
straightforward approach received support from states, municipalities,
and industrial dischargers. 13
However, this approach did not
succeed, 1 4as each step in the process did not work. The use
determinations made by local authorities were highly variable, and thus
protective states created a distinct disadvantage for themselves and an
overall "race-to-the-bottom." 5
The biological information was
16
consistently insufficient, and the impact assessment was also flawed.
Finally, the task of tracing impacts from multiple-dischargers proved to
be overwhelming for the states, and abatement was limited and hard to
17
achieve.
The Water Quality Act of 1965 ("WQA") sought to address some
states' lax approach by requiring states to set water quality standards
for interstate waters.1 8 The WQA, however, provided minimal guidance
for the states to implement this requirement. 9 "The standards were to
be based on 'water quality criteria,' and [states were to] have a 'plan for
(their) implementation and enforcement."'2 0 By the early 1970's nearly
all states had federally approved minimum standards.2 1 Unfortunately,
the states continued to lag in the implementation and enforcement of
these standards.2 2 In addition, federal officials lacked an enforcement
mechanism to translate the implementation plans into workable
8. Id.
9. Id.
10. Id.
11. Id.
12. Id.
13. Id.
14. Id. at 11, 35 n.3.
15. Id.at 35 n.3.
16. Id.
17. Id.
18. Id. at 13 (referencing The Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat.
903 (1965).
19. Id.at 13.
20. Id.
21. Id.
22. Id. "[T]he focus was on the quality of the receiving waters, rather than the nature
of the effluent being discharged into them; individual dischargers could be required to
reduce their pollution output only if it caused the quality of the receiving body of water
to fall below the applicable standard. But this approach proved ineffective in combating
water pollution, due to difficulty in tracing violations of standards to particular
polluters, a cumbersome enforcement process, and the 'awkwardly shared' federal and
state responsibility for promulgating the standards." Shanty Town Assoc. v. EPA, 843
F.2d 782, 784 (4th Cir. 1988).
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requirements on individual dischargers.2 3 The lack of progress in
affixing the standards to the abatement of water pollution, coupled with
the appearance of an alternative enforcement mechanism for interstate
waters under the Rivers and Harbors Act of 1899 ("Refuse Act"), 24
ultimately discredited the water quality standards approach. Initially,
the Refuse Act served to protect navigation 2s by prohibiting the
discharge of "any refuse matter of any kind or description whatever
other than that flowing from streets and sewers and passing therefrom
in a liquid state" into navigable waters.2 6 The Refuse Act gave the
Secretary of the Army the power to issue exceptions to the rule. 27 In the

1960's two Supreme Court cases broadened the interpretation of the
statute to include discharges of industrial wastes, regardless of its
impact on navigation.2 8 The discharges involved in those cases were
ubiquitous to all waterways around the country. The CWA was to revive
the concept of requiring a permit for discharges.
The demonstrated inadequacies of state water pollution controls led
Congress to pass the FWPCA in 1972. The objective of the FWPCA (or
the CWA), was to "restore and maintain the chemical, physical, and
biological integrity of the Nation's waters." 29 The CWA outlines three
goals: (1) the elimination of the "discharge of pollutants into the
navigable waters"; (2) the establishment of waters with quality
sufficiently high to be both fishable and swimmable; and (3) the end of
"discharge of toxic pollutants in toxic amounts." 30 Congress sought to
accomplish these goals through a variety of regulatory mechanisms
centered on the distinction between "point sources" and "nonpoint
sources."31 Today, the CWA requires that technology-based standards
regulate point sources; however a water quality-based strategy applies
32
to nonpoint sources.
The CWA broke new ground in three important areas. First, it
mandated the use of technology-based discharge limits that "facilitate
enforcement by making it unnecessary to work backward from an
overpolluted body of water to determine which point sources are
responsible and which must be abated." 33 Second, Congress used the

23. See Frank J. Barry, The Evolution of the Enforcement Provisions of the Federal
Water Pollution Control Act: A Study of the Difficulty in Developing Effective Legislation,
68 MICH. L.REV. 1103, 1121 (1970).

24. See Oliver A. Houck, The Water, the Trees, and the Land: The Nearly Forgotten
Cases That Changed the American Landscape, 70 TtL. L.REV. 2279, 2289-90 (1996). The
Rivers and Harbors Act of 1899 came to be known as the Refuse Act.
25. Id.at2286-87.
26. Id.at2287.
27. 33 U.S.C.A. § 407 (West 2009); See id.
28. U.S. v. Republic Steel Corp., 362 U.S. 482, 485 (1960); U.S. v. Standard Oil Co., 384
U.S. 224, 229-30 (1966).
29. 33 U.S.CA. § 1251(a) (West 2009).
30. Id.
31. Id. § 1311.
32. HOUCK, supra note 7, at 2.
33. EPA v. California ex rel. State Water Res. Control Bd., 426 U.S. 200, 204 (1976).
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experience gained from the Refuse Act to impose a nationwide permit
system on point source dischargers while retaining the previously
required water quality standards.34 The effect of this was "to transform
generally applicable effluent limitations and other standards including
those based on water quality into the obligations (including a timetable
for compliance) of the individual discharger. 35 Finally, Congress greatly
expanded the federal government's financial support of construction of
36
municipal treatment facilities.
The CWA seeks to achieve its broad objectives primarily through
regulation of point sources, 37 which are "any discernible, confined and
discrete conveyance.., from which pollutants are or may be
discharged." 38 The classic example of a point source is a pipe connected
to a factory that discharges pollutants into the water. The EPA is
responsible for setting the "effluent" standards for pollutants from point
sources. 39 Section 301 of the CWA prohibits the discharge of a pollutant
from point sources unless authorized by a National Pollutant Discharge
Elimination System ("NPDES") permit. 40 The EPA is in charge of issuing
NPDES permits, although a state can petition the EPA for the ability to
issue the permits. 4 1 The CWA has been largely successful in regulating
effluent discharge from point sources. 42
Even so, there remains a significant amount of water pollution
coming from sources that are more diffuse in location, and harder to
control, than point sources. This type of water pollution is referred to as
a nonpoint source and includes for example runoff from agriculture and
silviculture. The CWA does not directly regulate nonpoint source
pollution; 43 in fact, the CWA does not 'even provide a definition of
nonpoint sources. 44 Some federal courts have opted to define nonpoint
sources as "nothing more than a water pollution problem not involving
a discharge from a point source.' 45 Congress did not include nonpoint
sources in the CWA because of the high quantity, the difficulty in
regulating them, the controls are often not cost-effective, and "[i]n some

34.' Id. at 205; see also § 1311(a).
35. EPA, 426 U.S. at 205.
36.

ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND POLICY 592

(5th ed. 2006).
37. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1331 (10th Cir. 2007).
38. 33 U.S.C.A. § 1362(14) (West 2009).
39. See DAVID H. GETCfHES, WATER LAW INANUTSHELL 381-83 (3d ed. 1997).
40. 33 U.S.C.A. § 1311(a) (West 2009); GETCHES, supra note 39, at 380.
41. 33 U.S.C.A. § 1342(b) (West 2009).
42. Donald 1. Kochan, Runoff and Reality: Externalities,Economics, and Traceability
Issues in Urban Runoff Regulation, 9 CHAP. L.REV. 409, 413 (2006).
43. 33 U.S.C.A. §§ 1311-1312 (West 2009); see also Am. Wildlands v. Browner, 260
F.3d 1192, 1197-98 (10th Cir. 2001).
44. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1331 (10th Cir. 2007).
45. Id. (citing Am. Wildlands v. Browner, 260 F.3d 1192, 1193 (10th Cir. 2001)
(quoting Nat'l Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 166 n. 28 (D.C. Cir. 1982))).
Regardless of the lack of a legal definition, the EPA identifies several nonpoint sources,
for example: agriculture, grazing, stormwater, and silviculture. See THE CLEAN WATER ACT
HANDBOOK 163 (Mark A. Ryan ed., 2003).
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cases (such as agricultural sources), control efforts encounter serious
46
political opposition."
Ironically, the CWA essentially maintains the discredited WQA
approach to nonpoint sources. The CWA requires that states develop
and implement ambient water quality standards for all pollutants that
enter into the receiving waters.4 7 Water quality standards under the
CWA are designed to protect the "beneficial uses" of the state's
navigable waters. 48 Under the CWA, the state sets the appropriate
numerical objectives to ensure attainment of the state-designated
beneficial uses. 49 Section 101(a)(7) requires that "programs for the
control of nonpoint sources of pollution be developed and implemented
in an expeditious manner so as to enable the goals of this chapter to be
met through the control of both point and nohpoint sources of
pollution."5 0
The quasi-enforcement provision of Section 101 is Section 319,s1
which requires the governor of each state to submit to the EPA a state
assessment report that identifies the navigable waters that cannot
achieve water quality standards due to nonpoint source pollution,
including categories and subcategories of nonpoint sources that pollute
those waters.5 2 The assessment report also describes the process for
identifying BMPs to "reduce, to the maximum extent practicable, the
level of pollution resulting from such category, subcategory, or
source."53 In addition, governors must submit a state management
program to identify the BMPs and associated programs needed to
achieve implementation of those practices. The program also provides a
schedule for its implementation.5 4 As an incentive, Section 319 includes
grants for implementing the management programs.5 5 A state can
receive funding from the EPA if it shows that its implementation of a
nonpoint source pollution program and associated BMPs have been
State
effective in achieving the state implementation goals. 5 6
46. GETCHES, supra note 39, at 385. See also, David Zaring, Agriculture, Nonpoint
Source Pollution,and Regulatory Control: The Clean Water Act's Bleak Presentand Future,

20

HARV.

ENVTL. L. REv. 515, 515-16 (1996) (noting that "[t]he agricultural interests,

rooted in a discrete group that has both strong incentives to organize in order to avoid
regulation and a relatively small, easily organized structure, have a particularly large
influence on pollution control legislation passed by Congress." Specifically addressing
the influence on the "House of Representative's most recent nonpoint source pollution
control effort.").
47. 33 U.S.C.A. § 1313 (West 2009); see also, Defenders of Wildlife v. U.S. EPA, 415
F.3d 1121, 1124 (10th Cir. 2005).
48. § 1313(c)(2)(A).

49. See id. § 1313(c)(1).
50. Id. § 1251(a)(7).
51. See id. § 1329.

52.
53.
54.
55.

Id. § 1329(a)(1)(A)-(B).
Id. § 1329(a)(1)(C).
Id.§ 1329(b)(2)(C).
§ 1329(h)-(i).

56. David Zaring, Best Practices, 81 N.Y.U. L. REV. 294, 329 (2006). The EPA
developed nine key factors to help guide states in developing Section 319 programs: (1)
"Explicit goals, objectives, and strategies designed to protect the nation's waters"; (2)
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management programs that receive EPA approval and funding must
report the nonpoint source progress to the EPA. 57
Unfortunately, though not surprisingly given the past history with
water-quality standards, Section 319 has not brought Section 101's goal
to fruition.58 The leading reasons include slow and inadequate funding,
and many states' reliance on voluntary compliance by landowners,
which proved ineffective.5 9 One could describe Section 319's failure as
"not enough carrot, not enough stick."60 The lack of sufficient incentives
to entice the states to initiate a strict pollution control program
represents the lack of carrot.61 The General Accounting Office concluded
that the states believe Section 319 funding is insufficient to cover the
vast majority of the program's costs. 62 The lack of stick represents the
result of the EPA's limited enforcement power under Section 319.63
Section 319 does not mandate that a state implement nonpoint source
pollution plans. 64 In reality, if a state does not implement a plan, the
burden falls upon the EPA to design a nonpoint source pollution plan for
the respective state. 65 This may result in the state losing control over
nonpoint source pollution within its boundaries. 66 This may be a
blessing to the state though because "[t]he expense to the states, both in
terms of money and the political costs of imposing burdensome
regulations on powerful agricultural interests, is potentially
significant."67 Section 10t's objective is clear, as is Congress's desire to
control nonpoint source pollution; the problem lies in addressing the
mechanisms of nonpoint source pollution.
The CWA has achieved partial success in accomplishing its goals and
objectives.
Technology-based standards, EPA directed effluent
"Balanced planning that emphasizes statewide nonpoint source programs and targeted
individual programs for impaired or threatened waters"; (3) "Abatement of known
water quality impairments from existing nonpoint sources and prevention of significant
threats from present or future activities"; (4) "Identification of impaired or threatened
waters and watersheds caused by nonpoint source pollution and plans to progressively
improve these waters"; (5) "A review of all program components of section 319 and
establishment of flexible approaches to achieve water quality standards as soon as
practicable;" (6) "Efficient and effective management of the nonpoint source
management programs"; (7) "Strengthened partnerships between all levels of
government, citizen groups, and private actors"; (8) "Identification of federal lands not
managed consistently with state program objectives"; and (9) "Continuous planning
processes for review and evaluation of nonpoint source management programs at least
every five years." THE CLEAN WATER ACT HANDBOOK, supra note 45, at 198.

57. Zaring, supra note 46, at 526.
58. Michael Byrne, Greening Runoff: The Unsolved Nonpoint Source Pollution Problem,
and Green Buildings as a Solution, 11 N.Y.U.I. LEGIS. & PUB. POL'Y 145, 148 (2008).
59. Id. at 148-49 (citing ROBERT W. ADLER ET AL., THE CLEAN WATER ACT 20 YEARS LATER
171-91 (1993).

60. Zaring, supra note 46, at 526.
61.
62.

Id. at 527.
Id.

63.

Id.

64.
65.
66.
67.

Id.
Id.
Id.
Id. at 527-28.
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limitations, and NPDES permits have provided a strong check against
point source pollution. However, the CWA's success in regulating point
source pollution is undercut by the generally unchecked nature of
nonpoint source pollution. The objective to "restor[e] and maint[ain
the] chemical, physical, and biological integrity of [the] Nation's
waters" 68 has not been achieved due to a lack of oversight regarding
nonpoint sources, and nonpoint source pollution from sources such as
cattle grazing continues to plague the'achievement of these goals.
II. UNITED STATES FOREST SERVICE: "CARING FOR THE LAND AND
69
SERVING THE PEOPLE"
Congress established the Unites States Forest Service ("Forest
Service") in 1905, as an agency of the Department of Agriculture. 70 The
Forest Service manages 193 million acres of forest land and
grasslands. 71 The Forest Service Organic Act ("FSOA") of 1897 created
the forest reserve system in the United States. 72 Congress passed the
FSOA in an effort to combat the alarming depletion of the nation's
forests through logging. 73 The FSOA gave the President the power to
reserve forest lands for the protection of watersheds and timber
resources. 74 Specifically, the FSOA mandated the National Forest
System to secure "favorable conditions of water flows," 75 and the Forest

76
Service continues to use the FSOA's principle.
The Forest Service's water resource management is critical. Abigail
Kimbell, the Chief of the Forest Service from 2007 to 2009, identified
water issues as one of three current conservation challenges that the

Forest Service must address. 77 The Forest Service manages lands that

are the largest single source of water in the continental United States
and constitute nearly twenty percent of the nation's water supply. 78 In
the western United States, national forests and grasslands provide over
fifty percent of the water supply.79 More than 3,400 communities get
their water, in whole or in part, "from supplies originating on national

68. 33 U.S.C.A. § 1251(a) (West 2009).

69. Meet the Forest Service, available at http://www.fs.fed.us/aboutus/meetfs.shtml
(last visited Sept. 11, 2009).

70. Id.
71. Id.
72. David Mason, Forest Guardians v. Forsgren and NFMA Planning Reform: The
Return ofMaximum ForestService Discretion,85 DENV. U.L.REV. 653, 661 (2008).

73. Id.
74. Id.
75. 16 U.S.C.A. § 475 (West 2009).
76. See
ABUNDANT

U.S. DEPT. OF AGRIC., FOREST SERVICE, TODAY'S CHALLENGES AND OPPORTUNITIES:
http://www.fs.fed.us/emphasis/products/waterCLEAN WATER (2009),

facts.pdf.
77. Id. U.S. Forest Service, http://www.fs.fed.us/ (last visited Aug. 28, 2009). The
other two areas are climate change and loss of a connection to nature, especially for
children.
78.

U.S. DEPT. OF AGRIC., supra note 76 at 2.

79. Id.
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forest land, including Atlanta, Denver, Portland, San Francisco and
Washington, D.C." 80 Further, "fifteen million people fish each year on
national forest land, which has over 220,000 miles of streams and rivers
and more than 2.3 million acres of lakes, ponds and reservoirs."8 1 The
estimated value of the national forests' water resources is 7.2 billion
dollars per year from both instream and offstream uses. 82 Thus, the
decisions that the Forest Service makes regarding the use and
protection of these water resources drastically affects the nation.
A. CATTLE GRAZING ON PUBLIC LANDS

Livestock grazing has long been a dominarit commercial activity on
federal public lands. 83 In the western United States, grazing on public
lands occurs primarily on lands that the Bureau of Land Management
("BLM") and the Forest Service administer.8 4 The Department of the
Interior ("DOI") controls BLM lands, which are typically arid, supporting
grassland and shrub-steppe ecosystems, 85 while, the Forest Service
86
manages broad forest ecosystems.
Grazing permits administered by the Forest Service must comply
with the National Forest Management Act ("NFMA")87 and the Federal
Land Policy and Management Act ("FLPMA"). 88 NFMA requires the
Forest Service to "develop, maintain, and, as appropriate, revise land
and resource management plans for units of the National Forest
System.... "89 These "forest plans" determine resource management
direction, the level of resource production, suitable lands for resource
management, and wildlife and habit conservation requirements. 9 0
FLPMA authorizes the Forest Service to permit livestock grazing on
designated "allotments" within national forests.9 1
The Forest Service allows for grazing on National Forests under
three hierarchical management decisions: (1) an allotment management
plan ("AMP");92 (2) a grazing permit; 93 and (3) annual operating

80. Id.
81. Id.
82. Id.
83. Debra L. Donahue, Western Grazing: The Capture of Grass, Ground, and
Government, 35 ENVTL. L. 721,723 (2005).
84. JAN G. LAITOS ETAL., NATURAL RESOURCES LAW 445 (2006).
85. See U.S. Department of the Interior, Bureau of Land Management, available at
http://www.blm.gov/wo/st/en/info/AboutBLM.2.html (last visited Aug. 28, 2009).
86. See U.S. Forest Service, http://www.fs.fed.us/ (last visited Aug. 28, 2009).

87.
88.
89.
90.

See 16 U.S.C.A. § 1600(3) (West 2009).
43 U.S.C.A. § 1752(a) (West 2009).
16 U.S.C.A. § 1604(a) (West 2009).
See id. § 1604(a), (d).

91. Or. Natural Desert Ass'n v. U.S. Forest Serv., 465 F.3d 977, 979 (9th Cir. 2006) (an
allotment is a "designated area of land available for livestock grazing."); 36 C.F.R. §

222.1(b)(1) (2008).
92. 43 U.S.C.A. § 1752(d) (West 2009).
93. Id. § 1752(a).
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instructions ("AOls"). 94 The Forest Service must first develop an AMP
for each allotment. 95 In an AMP, the Forest Service sets forth how the
grazing operations within an allotment will be conducted to meet NFMA
objectives (such as multiple use and sustained yield). 96 The AMP
describes range improvements necessary to meet the objectives, and
contains any other grazing instructions, management provisions and
objectives that the Forest Plan mandates. 97 Furthermore, an AMP must
be "tailored to fit the specific range condition" of the allotment and
"shall be reviewed on a periodic basis to determine whether they have
been effective in improving the range condition of the lands
involved... "98
Next, the Forest Service issues a grazing permit. A grazing permit is
a "document authorizing livestock to use National Forest System or
other lands under Forest Service control for purposes of livestock
production."99 The permit term lasts for up to ten years. 100 The Forest
Service can alter the term of an existing permit to "[m]odify the seasons
of use, numbers, kind, and class of livestock allowed or the allotment to
be used under the permit, because of resource condition, or permittee
request."101
Finally, the Forest Service issues AOIs to the permittees in order to
take into account the annual changes in grazing conditions on the
allotments. 02 AOIs are not required by statute or regulation, but the
Forest Service Handbook for the Rocky Mountain Region directs their
use and describes their function: "They specify the annual actions
necessary to implement the Forest Service's decision to authorize
grazing a particular area."' 03 In addition, AOIs "identify the obligations
of the permittee and the Forest Service, ... articulate annual grazing
management requirements and standards, and set forth the monitoring
necessary to document compliance."1 04 Most importantly, AOIs "take
into account developments, such as drought, occurring after issuance of
the allotment management plan and accordingly specify the maximum
amount of grazing authorized for a particular allotment, the precise

94. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1314 (10th Cir. 2007).
95. Pub. Lands Council v. Babbitt, 167 F.3d 1287, 1300 (10th Cir. 1999).
96. Congress passed the Multiple Use Sustained Yield Act ("MUSYA") in 1960 in an
attempt to force the Forest Service to shift management of national forests to a broader
spectrum of uses. Multiple-Use Sustained-Yield Act of 1960, 16 U.S.C.A §§ 528-531
(2009). "[N]ational forests are established and shall be administered for outdoor
recreation, range, timber, watershed, and wildlife and fish purposes." 16 U.S.C.A. § 528
(West 2009). The law called for managing the national forests for these multiple uses
and a sustained yield of its renewable surface resources. 16 U.S.C.A. § 531 (West 2009).
97. 36 C.F.R. §§ 222.1(a), 222.1(b)(2) (2008).
98. 43 U.S.C.A. § 1752(d) (West 2009).
99. 36 C.F.R. § 222.1(b)(5) (2008).
100. Id. § 222.1(b)(5)(ii).
101. Id. § 222.4(a)(8).
102. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1314 (10th Cir. 2007).
103. Id.; see also Or. Natural Desert Ass'n v. U.S. Forest Serv., 465 F.3d 977, 987-89
(9th Cir. 2006) (illustrating how AOls are used in other parts of the country).
104. Ctr.for Native Ecosystems, 509 F.3d at 1314.
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sequence of grazing on the allotment, and any other standards the
permittee must follow that year when grazing." 10s
The BLM and the Forest Service issue grazing permits on over 240
million acres of public lands.106 Despite the stereotypical image of the
Western livestock producer, in the seventeen states west of the
Mississippi River, only six percent of the livestock producers use federal
land for grazing. 107 However, approximately forty percent of the
Western beef cattle inventories, or eight percent of the national beef
cattle inventories, spend time grazing on Western public lands. 108
Despite the large amount of public lands open for grazing, the
economic activity associated with livestock grazing on public lands is
relatively low. 10 9 Total livestock receipts accounted for approximately
one percent, or sixteen billion dollars, of the western states' gross
domestic product in 1992.110 Grazing on public lands accounts for
approximately forty percent of that total.1 ' These numbers do not
reflect the drastic impact that changes in grazing allotments would have
on small rural ranching communities that depend heavily upon public
lands for grazing. n 2 However, the numbers suggest that the impact to
public lands and western water is disproportionately high compared to
the value of grazing to the U.S. economy.
B. CATTLE GRAZING IMPACTS ON THE ENVIRONMENT AND WATER QUALITY
Livestock grazing has far reaching negative consequences on the
environment and water quality. First, livestock grazing increases the
potential for, and effect of, wildfires.13 Livestock eat and trample the
fine fuels that normally would retard the growth of saplings and allow
for low-intensity fires.1 4 The result is an overgrown forest that has a
much higher capacity for disease and catastrophic wildfires. n 5
Second, livestock alter the rate at which water can penetrate the soil,
increasing the amount of surface water runoff and decreasing the
amount of water storage.1 6 Livestock cause these effects by "reducing

105. ld.
106. Joseph M. Feller, 'Til the Cows Come Home: The Fatal Flaw in the Clinton's
Administration's Public Lands Grazing Policy, 25 ENVTL. L. 703, 703-04 (1995) (citing
BUREAU OF LAND MANAGEMENT, U.S. DEP'T OF THE INTERIOR, RANGELAND REFORM 1994 DRAFT
ENVIRONMENTAL IMPACT STATEMENT AT 3-5 (1994)).

107.

Kenneth H. Mathews Jr. et aL., Public Lands and Western Communities, AGRIC.

108.
109.
110.

June-July 2002, at 19.
ld.at 19.
Id. at 19-20.
Id.at 20.

111.

Id.

OUTLOOK,

112. See id. at 20-22 (providing a breakdown based on counties in the western states).
113. A. joy Belsky & Dana M. Blumenthal, Effects of Livestock Grazing on Stand
Dynamics and Soils in Upland Forests of the Interior West, 11 CONSERVATION BIOLOGY 315,
318 (1997).

114. See id. at 315, 318.
115. Id.at318-19.
116. Id. at 321.
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vegetative and litter cover and by compacting the soil."117 These
changes in the soil may lead to higher water stress, which increase "tree
mortality during dry periods, exacerbating the water stress resulting
from higher tree densities."'1 8 Thus, the impact on the soil from
livestock grazing can play a role in increasing the fire danger. 119 In
addition, the increase in surface water runoff accelerates the amount of
.erosion, which impacts a variety of areas in an ecosystem. 1 20
Finally, commentators have described livestock grazing on public
lands as "the number one cause of nonpoint source pollution of surface
waters in the western states .... "121 The main sources, of nonpoint
pollution from cattle come in the forms of loosened sediments, manure,
urine, and dead cattle.' 22 The decrease in vegetation and increase in
surface water runoff allow for greater amounts of sediments and
pollutants to travel from the rangeland to surface waters. 23 The
increase in sediment negatively impacts fish and other aquatic life.' 24 In
addition, "cattle produce about 50 pounds of manure each day, which
contains large amounts of ammonia, nitrates, sodium, phosphates,
125
potassium and other elements" that harm fish, aquatic life, and plants.
Cattle also excrete up to twenty pounds of urine per day. 26 Urine
contains ammonia, which in large amounts can be "toxic to fish and
other aquatic animals."'127 In addition, cattle can lower water tables and
decrease surface flows, exacerbating the nonpoint source pollution
128
problem by concentrating and slowing the diffusion of the pollution.
Because cattle grazing on public lands is an American fixture unlikely to
change in the near future, when an opportunity arises to address the
damage caused by cattle, the federal government must provide an
adequate check.
III. TENTH CIRCUIT'S REVIEW OF NONPOINT SOURCE POLLUTION
AND BMPs
The Tenth Circuit Court of Appeals recently had an opportunity to
address nonpoint source pollution caused by cattle grazing on public
lands in Centerfor Native Ecosystems v. Cables. 29 In that case, Center for

117.
118.
119.
120.
121.

Id.
Id. at 321, 324.
Id at 324.
Id.
Donahue, supra note 83, at 724.

122.

LYNN JACOBS, WASTE OF THE WEST: PUBLIc LANDS RANCHING 107 (1991).

123. See Id.
124. Id. (noting "[f]ield studies reveal 37%-59% decreases in biological productivity
as a result of increases in water-borne fine sediments.").
125. Id. at 108 (noting that "nitrates in drinking water, especially, have been shown to
be hazardous to humans").
126. Id.
127. Id.
128. Id.
129. See generally Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1312-13 (10th
Cir. 2007).
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Native Ecosystems ("CNE") argued that the Forest Service violated
Section 313(a) of the CWA.130 Section 313 provides that federal
agencies must comply with all federal, state, interstate, and local
requirements that address the discharge or runoff of pollutants in the
same manner as private citizens. 131 Congress passed section 313 to
ensure that the federal government provides "national leadership" in
the effort to achieve the CWA's goals. 132 CNE argued that the Forest
Service's issuance of AOIs for cattle grazing in the Pole Mountain area
was arbitrary and capricious under the Administrative Procedure Act
("APA") and violated the CWA because the AOIs failed to require BMPs
to limit fecal-coliform levels to amounts that would satisfy Wyoming
33
water quality standards.
A.

IMPACTS AT POLE MOUNTAIN

Pole Mountain is the area of contention in Center for Native
Ecosystems v. Cables.'34 Pole Mountain sits approximately ten miles
southeast of Laramie, Wyoming, within the Laramie Mountain Range
and the Medicine Bow National Forest.

35

There are approximately

130. Id. at 1313. In addition, CNE argued that the Forest Service violated Section
7(a)(2) of the Endangered Species Act ("ESA"). Id. at 1312. Although this article does
not discuss the ESA issue, in considering whether the Forest Service violated section
7(a) of the ESA by not considering "recovery" in its consultation, the Tenth Circuit
looked at the specific definitions in the ESA. See id. at 1321. The court decided that
when determining if an action jeopardizes a threatened or endangered species' critical
habitat, the agency must determine if "features essential to the species' conservation are
impaired." Id. Furthermore, the court held that the ESA definition of conservation
included recovery; the broad goal of the ESA. Id. at 1321-22. In addition, because the
FWS had agreed during consultation to the conclusion reached by the Forest Service, the
court held that the Forest Service had not violated section 7(a) of the ESA by not using
the word "recovery" in its consultation process. Id. at 1322-24.
The Tenth Circuit rejected CNE's claim that the Forest Service violated the ESA's
consultation requirement by not conducting a "formal consultation" with the FWS. Id. at
1324, 1334. The court reasoned that the Forest Service's method of averaging forestutilization standards was adequate, and these standards and their affects were no
"different from those previously considered." See id. at 1324-25. Because the effects to
the species were not different from those previously contemplated under the 1998
Biological Assessment, the ESA did not require a formal consultation. See id. at 1325.
Approximately seven months after this decision, the FWS amended the listing for the
Prebles jumping Mouse by specifying that the subspecies is not a threatened species in
the Wyoming portion of its range. Final Rule to Amend the Listing for the Preble
Meadow jumping Mouse to Specify Over what Portion of its Range the Subspecies is
Threatened, 73 Fed. Reg. 39,790 (July 10, 2007) (to be codified at 50 C.F.R. pt. 17).
Therefore, the prohibitions and conservation measures provided by the ESA under
sections 7 and 9 no longer apply to the subspecies in Wyoming. Id. at 39,837. In
addition, the law no longer requires federal agencies to consult with the FWS "to ensure
that any action they authorize, fund, or carry out in Wyoming would not likely
jeopardize the continued existence of the [Prebles]". Id.
131. 33 U.S.C.A. § 1323(a) (West 2009).
132. See S. REP. No. 92-414, at 65 (1972).
133. See Ctr.for Native Ecosystems, 509 F.3d at 1328, 1331.
134. Id.at 1313.
135. Complaint for Declaratory Judgment and Injunctive Relief at 4, Ctr. for Native
Ecosystems v. Cables, (No. 04-CV-02409), 2006 WL 57935 (D. Colo. 2007).
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sixty-seven miles of stream channels within the Pole Mountain area, and
a 1996 stream survey rated the majority as in a "Properly Functioning
Condition."' 36 The State of Wyoming considered these streams to be
37
important fishery streams.
The summer of 2004, the year CNE filed the lawsuit, marked the fifth
straight year of drought conditions in the Rocky Mountain region. 138 As
of the fall of 2008, drought conditions continued to impact vast areas of
the Rocky Mountain region, causing a reduction in the amount of water
and making water sources more confined. 139 During the 2002, 2003 and
2004 grazing seasons, the State of Wyoming found that fecal coliform
levels in the Pole Mountain area exceeded state water quality levels,
which provide that "during the entire year, fecal coliform concentrations
shall not exceed a geometric mean of 200 organisms per 100
milliliters..., nor shall the geometric mean of 3 separate samples
collected within a 24-hour period exceed 400 organisms per 100
milliliters in any Wyoming surface water."' 4 0 , The State of Wyoming
determined that the single largest contributor to these violations in the
Pole Mountain allotments was the fecal waste of livestock. 41 However,
despite these findings, the Forest Service reissued AOIs for the 2004
grazing season. 142
B. OPINION ON JURISDICTION OF CWA

Under the APA, absent a statutory provision allowing for a suit,
judicial review is only available for "final agency action."' 43 Initially, the
Forest Service and intervening parties 44 challenged the determination
that AOIs were a final agency action.' 45 The Forest Service claimed that
the final agency action was the issuing of the permits that granted
permission to graze cattle, and that the AOls were "merely a tool" for
effectuating the decisions made under the allotment management plan

136. ld.at 4-5.
137. ld.at 5.
138. ld. at 9.
139. Drought
Monitor
Archive
Tables,
available
at
http://drought.unl.edu/dm/dmtabs-archive.htm (last visited Sept. 5, 2009).
140. Complaint for Declaratory judgment and Injunctive Relief at 10, Ctr. for Native
Ecosystems v. Cables, (No. 04-CV-02409), 2006 WL 57935 (D. Colo. 2007) (citing 020080-001 WYO. CODE R. § 27 (2003)). See also Ctr. for Native Ecosystems v. Cables, 509
F.3d 1310, 1318 (10th Cir. 2007) (noting that "the level of coliform bacteria is used as an
indicator of possible sewage contamination because they are commonly found in human
and animal feces and suggest the presence of pathogenic bacteria, viruses, and
protozoans.").
141. Complaint for Declaratory Judgment and Injunctive Relief at 11, Ctr. for Native
Ecosystems v. Cables, (No. 04-CV-02409), 2006 WL 57935, (D. Colo. 2007).
142. Ctr.for Native Ecosystems, 509 F.3d at 1319.
143. Id. at 1328 (citing 5.U.S.C. § 704 (2009)).
144. The intervening parties included individuals, LLCs, corporations, and nonprofit
corporations from the state of Wyoming predominantly representing the ranching and
cattle interests. Ctr.for Native Ecosystems, 509 F.3d at 1310.
145. Ctr.for Native Ecosystems, 509 F.3d at 1328.
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and permits. 146 The Tenth Circuit rejected this argument and held that
14 7
AOIs constituted a final agency action.
First, the court looked to the statutory definition of agency action,
which includes "the whole or part of an agency... license."' 48 A license
"is defined to include the whole or a part of an agency permit." 49 The
court then reasoned that the AOIs were licenses because they expressly
stated that they were "included as part of" the previously issued grazing
permits. 15 0 Furthermore, the permits identified the AOls "as a key
source of management practices that are required of permittees and []
are incorporated into the permits."''
Second, the court applied the test from Bennett v. Spears regarding
the question of "final" agency action.152 The test outlines two factors for
determining if an agency action is final: (1) "the action must mark the
consummation of the agency's decision making process - it must not be
of a merely tentative or interlocutory nature;" and (2) "the action must
be one by which rights or obligations have been determined, or from
which legal consequences will flow." 53 The Tenth Circuit held that the
Forest Service's AOls met both prongs of the Bennett v. Spears test.154
The court found that the AOls clearly marked the consummation of
the Forest Service's decision making process, thus satisfying the first
prong of the Bennett v. Spears test. 55 The AOIs mandated times to begin
and end grazing, in addition to outlining times when ranchers should
use particular pastures. 5 6 Also, AOIs could take into account seasonal
variations such as drought conditions. 5 7 Furthermore, the AOls
distinguished between the amount of grazing "permitted" under the
grazing permit and the amount "authorized" under the AOI.1 58 Finally,
there was no additional agency action required to make the AQIs
binding on the permittees 59
The Tenth Circuit next concluded that the AOIs satisfied the second
prong of the Bennett v. Spears test as actions "by which rights or
obligations have been determined, or from which legal consequences

146.
147.
148.
149.
150.
151.

Id.
Id.
Id. (citing 5 U.S.C. § 551(13) (2007)).
Id. (citing 5 U.S.C. § 551(8) (2007)).
id. at 1328-29.
Id. at 1329.

152. Id. (citing Bennettv. Spear, 520 U.S. 154 (1997)).
153. Id. (citing Bennett, 520 U.S. at 177-78; accord Pennaco Energy, Inc. v. U.S. Dep't of
Interior, 377 F.3d 1147, 1155 (10th Cir. 2004)). It is notable that "[t]he Supreme Court

has 'interpreted the 'finality' element in a pragmatic way."' Ctr. for Native Ecosystems,
509 F.3d at 1329 (citing FTC v. Standard Oil of Cal., 449 U.S. 232, 239 (1980)).
154. Ctr.for Native Ecosystems, 509 F.3d at 1329-30.

155.
156.
157.
158.
159.

Id. at 1329.
Id.
Id. at 1314.
Id. at 1329.
Id.
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will flow." 160 In doing so, the court looked at how the Forest Service
Handbook for the Rocky Mountain Region explained the role and impact
of issuing AOls.161 The Handbook stated that the AOIs should identify
the "obligations" of the permittees and the Forest Service, and should
"clearly articulate annual grazing management requirements and
standards." 162 In addition, the AOIs outlined the maximum grazing
allowed for the season, and noted that the Forest Service could revoke
the AOI if the permittee did not follow its guidelines. 163 Because of these
findings, the court reasoned that AOIs were a final agency action. 64 The
court's decision was in line with the Ninth Circuit's holding in Oregon
NaturalDesertAss'n v. United States ForestService, which also concluded
AOIs could be challenged as final agency action.1 65 In dictum, the Tenth
Circuit noted that declining to treat AOls as a final agency action would
"insulate" the Forest Service's decisions in too many broad reaching
categories.166
C. OPINION ON THE MERITS OF

CWA CLAIM

After holding that AOls connoted final agency action, the Tenth
Circuit effectively resolved the jurisdictional issue with regards to the
CWA claim, and was able to address its merits. 67 In doing so, the court
interpreted the statute on its face. First, the court described the broad
intention of the CWA to "restore and maintain the chemical, physical,
and biological integrity of the Nation's waters." 68 Second, the court
distinguished between point and nonpoint source regulation under the
CWA. 169 It cited to CWA Section 301, which prohibits discharge of
pollutants from point sources, but noted that an NPDES permit, which
Wyoming can authorize, would allow discharges 7 0 The court then
clarified the statute's main distinction between point -and nonpoint
sources: the CWA does not directly prohibit nonpoint source pollution;
it merely requires states to develop water quality standards pursuant to
the goals of Sections 101 and 319 of the Act.171 The crux of the court's
opinion, and arguably where it fails, is that CWA Section 313 merely
requires federal agencies to comply with state and local water quality
requirements "in the same manner, and to the same extent as any
nongovernmental entity," despite the fact that the claim concerned
160. Id.
at 1330.
161. Id.
162. Id. (citing U.S. FOREST SERV., FOREST SERV. HANDBOOK ROCKY MOUNTAIN REGION, §
2209.13.96.3).
163. Id.
164. Id at 1331.
165. See Or. Natural Desert Ass'n v. U.S Forest Serv., 465 F.3d 977 (9th Cir. 2006)
(holding that the Forest Service's AOls constituted final agency action).
166. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1314 (10th Cir. 2007).
167. Id.
168. Id. at 1331 (quoting 33 U.S.C.A. § 1251(a) (West 2009)).
169. Id. (citing 33 U.S.C.A. § 1362(14), § 1342(a) (West 2009)).
170. Id. (citing 33 U.S.C.A. § 1311(a) (West 2009)).
171. Id. at 1331-32; 33 U.S.C.A. §§ 1251(a), 1329 (West 2009).
1
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nonpoint source pollution.172 The Tenth Circuit stated that Congress, in
passing section 313, intended "to ensure that federal agencies were
required to 'meet all [water pollution] control requirements as if they
173
were private citizens."'
The court then reviewed Wyoming's state water quality regulations,
and found that they require nonpoint source polluters to implement
The Wyoming
state BMPs or face appropriate legal action.1 74
regulations defined BMPs as "a practice or combination of practices
that.., are determined to be the most technologically and economically
feasible means of managing, preventing or reducing nonpoint source
pollution."'175
Furthermore, the Wyoming water quality rules
acknowledged that BMPs might not stop nonpoint source pollution from
exceeding the state-defined water quality standards. 176 However, the
Tenth Circuit found this to be irrelevant because neither the definition,
nor Wyoming's enforcement provision, required nonpoint sources to
achieve state water quality standards. 177 The Wyoming regulations
defined BMP implementation as a "control" of nonpoint source pollution
that is in compliance with the intention of CWA sections 101 and 319.178
Finally, the Tenth Circuit applied Wyoming's requirements to the
AOIs issued by the Forest Service.1 79 The court noted the undisputed
fact that the Forest Service had "in good faith implemented and
continu[ed] to implement BMPs in Pole Mountain."' 180 In dictum, the
court addressed the effectiveness of the BMPs and concluded that
although users were still exceeding water quality standards for fecalcoliform, the cooperative efforts between the Forest Service and state
and local entities indicated a non-failure of the BMP implementation. 18'
Because the Forest Service applied the state-required BMPs like a
"nongovernmental entity," the court held that their issuance of AOIs was
not arbitrary and capricious. 182 However, as discussed below, the Tenth
Circuit failed to fully implement the intent of Congress, and also failed to
determine if the'Forest Service implemented actual "best" management
practices.

172. Id. (citing 33 U.S.C.A. § 1323(a) (West 2009)).
173. Id. at 1332 (citing S. REP. No. 92-414, at 65 (1971), as reprinted in 1972
ULS.C.C.A.N. 3668, 3734).
174. Id.
175. id. at 1333 (citing 020-080-001 WYO. CODE R. § 2(b)(vi) (2009)).
176. Id.
177. Id.
178. See id. at 1332 (citing 020-080-001 WYO. CODE R. § 5 (2009)).
179. Id.at 1333.
180. Id.
181. See id.
182. Id.
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IV. CRITIQUE OF CENTER FOR NATIVE ECOSYSTEMS V. CABLES
A. CONGRESSIONAL INTENT OF NATIONAL LEADERSHIP
The holding in Center for Native Ecosystems was premised on an
abridged interpretation of Congress's intent. The Tenth Circuit noted
that the intent of Congress in passing CWA Section 313 was to "ensure
that federal agencies were required to 'meet all [water pollution]
control requirements as if they were private citizens." ' 183 This
interpretation of Congress's intent aligns cleanly with the plain language
of Section 313 and with the court's framing of the issue in the case:
"[t]he central issue with respect to this claim [was] what constitutes
compliance with Wyoming's water-quality requirements."'184 Thus, if
the Forest Service's issuance of AOls for grazing in the Pole Mountain
area were in line with Wyoming's water quality requirements, the AOIs
would also be in harmony with the plain language of Section 313 and
Congress's intent. This is exactly what the Tenth Circuit concluded.
However, the Tenth Circuit reiterated the statute rather than
clarifying the statute's Congressional intent. Congress's stated intent for
this section was to:
"require every Federal agency with control over any activity or real

property, to provide national leadership in the control of water
pollution in such operations....Lack of Federal leadership has been

detrimental to the water pollution effort. The Federal Government
cannot expect private industry 1to
abate pollution if the Federal
Government continues to pollute." 85

Thus, Congress required "that Federal facilities meet all control
requirements as if they were private citizens."'186 The more difficult
question that the court needed to answer in order to protect the
statute's intent and purpose was whether the Forest Service was
providing "national leadership."
Congress had good reasons behind its intent that the federal
agencies provide national leadership in controlling water pollution:
"Congress mandated national environmental standards only after a long
history of failed efforts to encourage states to act on their own."'187
183. Id. at 1332 (quoting S. REP. No. 92-414, at 65 (1971), as reprinted in 1972
U.S.C.C.A.N. 3668, 3734).
184. Id. at 1328. "Each department, agency, or instrumentality of the executive,
legislative, and judicial branches of the Federal Government... shall be subject to, and
comply .with all Federal, State, interstate, and local requirements, administrative
authority, and process and sanctions respecting the control and abatement of water
pollution in the same manner, and to the same extent as any nongovernmental entity."
33 U.S.C.A. § 1323(a) (West 2009).
185. S.REP. No. 92-414, at 65 (1971), as reprintedin 1972 U.S.C.C.A.N. 3668, 3733-34
(emphasis added).
186. ld. at 65.
187. Robert Percival, Environmental Federalism: Historical Roots and Contemporary
Models, 54 MD. L. REV. 1141, 1142 (1995).
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Congress was cognizant of the discrepancies among the fifty states
regarding the application of environmental laws and the adverse
impacts that compliance with fifty different standards could have on
businesses. 88
Simply put, the states did not provide national
leadership, and instead only focused on their localized concerns. In the
1970's, the federal government effectively began to remedy the problem
of "stubborn local particularism" through application of federal law.189
Federal law more effectively promotes environmental protection "when
dealing with transboundary pollution."' 9 0
Furthermore, federal
standards help ensure the welfare of citizens traveling throughout the
country. 191 The federal government's role of providing national
leadership in water pollution is greater than the Tenth Circuit
192
contemplated.
B. NATIONAL LEADERSHIP THROUGH FIFTY DIFFERENT STANDARDS?

In Center for Native Ecosystems, the Tenth Circuit reasoned that a
federal agency is only obligated to follow the nonpoint source
management program in the state where its action is taking place, as
this provides the requisite national leadership. 93 What if, as often may
be the case, one state's requirements for nonpoint source pollution are
less stringent than another state's standards? Does following the less
stringent requirement in the first state provide national leadership on
water pollution by the Forest Service? It appears that following the less
stringent requirement does not provide leadership. A comparison of the
Nonpoint Source Management Plans ("NSMP") from Wyoming and
Oregon demonstrates how state implementation of BMPs can vary due
to different goals and purposes. Wyoming is a good state to analyze
because of its role in the Centerfor Native Ecosystems case. Oregon, like
Wyoming, is a western state with large amounts of public land and has a
194
similar long-standing ranching history.
The Wyoming NSMP consists of an Executive Summary and five
chapters. 95 The Executive Summary contains the "Purpose" and
188. Benjamin K.Sovacool, The Best of Both Worlds: Environmental Federalism and the
Need for Federal Action on Renewable Energy and Climate Change, 27 STAN. ENVTL. L.].
397,401 (2008).

189. Percival, supra note 187, at 1171 (quoting Carol M. Rose, The Ancient Constitution
vs. The Federalist Empire: Anti-Federalismfrom the Attack on "Monarchism"to Modern
Localism, 84 Nw. U. L. REV. 74,99 (1989)).

190.
191.
192.
193.

Id. at 1171.
Id.
See Ctr.for Native Ecosystems, 509 F.3d at 1332.
Id. at 1331-1332.

194.

See

generally

Oregon

Natural

Desert

Association,

available

http://www.onda.org/protecting-wildlife-and-clean-water/public-lands-grazing
visited Oct. 26, 2009).

at

(last

195. WATER QUALITY DIVISION, Wyo. DEP'T OF ENVTL. WATER QUALITY, WYOMING NONPOINT
SOURCE
MGMT.
PLAN
UPDATE
(2000),

http://deq.state.wy.us/wqd/watershed/Downloads/NPS%20Program/00712-DOC.pdf.
The first four chapters are divided according to their respective role in regards to the

EPA's nine key factors for Section 319 programs and the fifth chapter contains a
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"Vision" for the 2000 Update to the NSMP.196 The Wyoming NSMP is
designed to accommodate several purposes, including the following
three justifications for the 2000 Update: (1) to identify "actions
addressing the Environmental Protection Agency's nine key factors of an
effective state nonpoint source program;" (2) to provide "an instrument
to measure success in meeting federal water quality goals and the
Wyoming Environmental Quality Act... , while utilizing the efforts and
input of local citizens in prioritizing and addressing water quality
concerns;" and (3) "the plan will also serve the department as a
monitoring tool in distinguishing effectiveness and efficiency of
program activities and making adjustments to maximize the success of
the nonpoint source program and improve the quality of the state's
waters."197 The vision of Wyoming's NSMP is for the program "to work
through voluntary and incentive methods to preserve and restore the
quality of Wyoming's surface water and groundwater resources so they
continue to be available for designated uses."' 98 In order to implement
this vision the NSMP "rel[ies] largely on local voluntary
implementations by individual landowners/users in a cooperative effort
to address water quality improvements through watershed planning."' 99
The key to successfully implementing the voluntary approach is
sampling of successful nonpoint source projects. The chapters and corresponding key
factors are as follows: Chapter 1: (1) "The state program contains explicit short- and
long-term goals, objectives, and strategies to protect surface and ground water." (2)
"The state strengthens its working partnerships and linkages with appropriate state,
tribal, regional and local entities (including conservation districts), private sector
groups, citizens groups, and federal agencies," id. at 1. Chapter 2: (5) "The state program
identifies waters and their watersheds impaired by nonpoint source pollution and
indentifies important unimpaired waters that are threatened or otherwise at risk.
Further, the state establishes a process to progressively address these indentified
waters by conducting more detailed watershed assessments and developing watershed
implementation plans, and then implementing the plans." (7) "The state indentifies
federal lands and activities which are not managed consistently with state nonpoint
source program objectives. Where appropriate, the state seeks EPA assistance to help
resolve issues," id. at 31. Chapter 3: (3) "The state uses a balanced approach that
emphasizes both state-wide nonpoint source programs and on-the-ground management
of individual watersheds where waters are impaired and threatened." (4) "The state
program (a) abates known water quality impairments from nonpoint source pollution
and (b) prevents significant threats to water quality form present and future activities."
(8) "The state manages and implements its nonpoint source program efficiently and
effectively, including necessary financial management," id. at 37. Chapter 4: (6) "The
state reviews, upgrades, and implements all program components required by section
319(b) of the Clean Water Act, and establishes flexible, targeted, and iterative
approaches to achieve and maintain beneficial uses of water as expeditiously as
practicable. The state programs include: (a) A mix of water quality-based and/or
technology-based programs designed to achieve and maintain beneficial uses of water;
and (b) A mix of regulatory, non-regulatory, financial and technical assistance as needed
to achieve and maintain beneficial uses of water as expeditiously as practicable." (9)
"The state periodically reviews and evaluates its nonpoint source management program
using environmental and functional measures of success, and revises its nonpoint source
assessment and its management program at least every five years," id. at 43.
196. Id. at i.
197. Id.
198. Id.
199. Id
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"[t]hrough public education and information, financial assistance, and
cooperation with management agencies." 2 00 In addition, it is critical to
the program's success to receive Section 319 funds in order to conduct
"demonstration projects to test Best Management Practices." 2 01 The
adoption and modification of BMPs is the responsibility of the Nonpoint
Source Task Force ("NPS Task Force"). 202 The NPS Task Force consists
of one representative from each of the following industries or sectors:
_ sheep, cattle, cropland, timber, oil and gas, local government,
wildlife/sportsmen groups, recreation and travel industry, and the
public at-large.2 03 In addition, it contains two representatives from local
conservation districts and environmental groups. 204 The NPS Task
Force approaches nonpoint source pollution regulation with motivation
2 05
from "economics and quality of life."
The Wyoming NSMP relies on a purely voluntary approach to
nonpoint source management. In order to be successful with this
approach, the state relies heavily on public education and voluntary
implementation of BMPs. Critical to the educational funding is the
receipt of Section 319 funding. Thus, it is not surprising that the
Wyoming NSMP, when read in its entirety, elicits an idea of bureaucracy.
The NSMP has one primary agenda, satisfying the requirements of
Section 319, which is a sufficient, although baseline, state goal.
The Oregon Nonpoint Source Control Program Plan ("NSCPP") is
both similar to and distinct from Wyoming's NSMP. Oregon's NSCPP has
a similar layout that contains an executive summary and chapters that
cover each of the EPA's key factors.20 6 In addition, Oregon's NSCPP
makes clear its intent to satisfy the requirements of Section 319 in order
to be eligible for funding.2 07 The similarities between Wyoming's NSMP
and Oregon's NSCPP end at these broad features.
Oregon's NSCPP has a refined, state-specific goal. Oregon's overall
goal is to prevent the impairment of the state's beneficial water uses by
nonpoint source pollution. 208 The state of Oregon recognized the
"significance and magnitude of nonpoint source pollution" and
determined that in order to combat the problem most effectively,
nonpoint source pollution management should be incorporated with the
200.
201.
202.
203.
204.

Id. at 2.
Id.
Id. at 3.
Id.
Id.

205. Id. at i (citing STATE OF WYOMING, NONPOINT SOURCE TASK FORCE STRATEGIC PLAN
(1996)).
206. OREGON DEP'T OF ENVTL. QUALITY, OREGON NONPOINT SOURCE CONTROL PROGRAM PLAN
2000 UPDATE (2000), http://www.deq.state.or.us/wq/nonpoint/docs/plan/plan.pdf
(The EPA key factors are located in the document as follows: factor 1 is covered in
chapter 2; factor 2 is covered in chapter 3; factor 3 is covered in chapter 5; factor 4 is
covered in chapter 4; factor 5 is covered in chapter 4; factor 6 is covered in chapter 5;
factor 7 is covered in chapter 3; factor 8 is covered in chapters 5 and 7; and factor 9 is
covered in chapter 2).
207. Id. at v.
208. Id.at2-1.
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other state water quality programs.2 09 The mission of Oregon's state
water pollution program is "to restore Oregon's native fish
populations-and the aquatic systems that support them-to
productive and sustainable levels that will provide substantial
environmental, cultural, and economic benefits." 2 10 In order to carry out
its mission, Oregon takes an ecosystemic approach by categorizing the
watersheds as ecologically significant or insignificant. 211 The plan uses
"science with public support and local decision-making, and anticipates
the use of regulatory controls as well as voluntary and cooperative
actions."212 The Oregon NSCPP, when read in its entirety, focuses on
resolving a pertinent state concern: the protection of Oregon's native
endangered and threatened fish populations.
"National leadership" is a broad and ambiguous term when analyzed
without any surrounding context, but when analyzed in the relation to
Section 313 of the CWA, the term becomes more clear. Congress's
stated intent was for federal agencies to provide national leadership in
water pollution in order to lead the states, and not subject the nation to
fifty different standards for federal activities that pollute waters.
Furthermore, Congress acted in response to the states' failure to
adequately address water pollution. Illustrating two states' different
objectives and purposes behind their respective Nonpoint Source
Management Plans begins to open the curtain and shed light on the
issue of national leadership in the context of Congress's intent in passing
Section 313.
The Tenth Circuit erred when it did not address whether the Forest
Service provided national leadership in Centerfor Native Ecosystems v.
Cables.213 The rationale of the court permits the application of different
standards of federal agencies depending upon the standards of the state
in which the agency is located. The Forest Service jointly manages the
Medicine Bow National Forest, in Wyoming, and the Routt National
Forest, in Colorado. 214 Thus, the management of these forests under one
agency could be subject to different NPS schemes. Congress placed the
responsibility of sound management of our nation's water resources
with the federal agencies.
The agencies must provide national
leadership and not merely follow state plans. This may require the
agencies to research and evaluate which BMPs best support the goals of
the CWA.
C. BEST, BETTER OR EVEN GOOD?
In addition to the Tenth Circuit's error in not fully addressing the

209. Id. at i.
210. Id.at 2-1.
211. Id. at 2-3.
212. Id. at i.
213. See generally Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310 (10th Cir.
2007).
214. Medicine
Bow
Routt
National
Forests,
available
at
http://www.fs.fed.us/r2/mbr/ (last visited Oct. 3, 2009).
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Congressional intent behind Section 313, the court also failed to discuss
whether Wyoming's mangement practices were actually the "best" or
whether the BMPs were adequate. 215 The EPA defines BMPs as
"[m]ethods, measures or practices selected by an agency to meet its
nonpoint source control needs," that include but are not limited to
structural and nonstructural controls and operation and maintenance
procedures." 2' 6 In addition, "BMPs can be applied before, during and
after pollution-producing activities to reduce or eliminate the
217
introduction of pollutants into receiving waters."
BMPs are a means by which federal agencies can regulate without
going through the process of passing rules. 21 8 BMPs are an effective
technique for obtaining common practices, although BMPs can fall short
of being the "best" due to complacency. 219 One commentator described
the problem as only "keep[ing] up with the Joneses, instead of doing the
Joneses one better."2 20 Hence, it is important to examine the BMPs in
order to determine whether the practices are producing the "best"
possible results. The Tenth Circuit was content with the Forest Service
showing that it had in "good-faith" implemented the state requirements,
and that there had been some improvement in the water quality
221
standards, though they were still in violation of the CWA.
One type of BMPs that have not escaped critical examination are
those associated with stormwater runoff.222 The EPA regulations define
stormwater to include stormwater runoff, snowmelt runoff, and surface
runoff and drainage. 223 Congress initially treated stormwater as a
224
nonpoint source under both the original FWPCA and the 1977 CWA.
Stormwater runoff is now divided into two phases, with some categories
treated as point source pollution that requires a NPDES permit.225
In Natural Resources Defense Council v. Southwest Marine Inc., the
Ninth Circuit affirmed the district court's judgment that the defendant's
Storm Water Pollution Prevent Plan ("SWPPP") was adequate, but they
failed to adequately implement the plan's BMPs. 226 The SWPPP required
the defendant to perform daily monitoring of the work site in

215. See generally Ctr.forNative Ecosystems, 509 F.3d at 1310.
216.

40 C.F.R. § 130.2(m) (2008).
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Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1333 (10th Cir. 2007).

222. Stormwater runoff is part of the broader form of pollution known as "wet
weather" discharges and includes those sources from "combined sewer overflows,
industrial and municipal stormwater systems, and concentrated animal feeding
operations" ("CAFOs"). See THE CLEAN WATERACT HANDBOOK, supra note 45, at 163.
223. 40 C.F.R. § 122.26(b)(13) (2008).
224. See THE CLEAN WATER ACT HANDBOOK, supra note 45, at 163.
225. Id. at 163-78.
226. See Natural Res, Def. Council v. Sw. Marine, Inc., 236 F.3d 985, 999 (9th Cir.
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accordance with the BMPs. 2 27 The defendant operated a large shipyard
in San Diego Bay where it repaired and maintained marine vessels. 2 2 8
The defendants removed old paint from the vessels by blasting them
with an "abrasive grit, composed primarily of particles of copper.... "229
The various pollutants associated with these activities ended up in the
San Diego Bay and resulted in negative environmental impacts.2 30
The Ninth Circuit affirmed the district court's injunction, which
2 31
essentially mandated implementation of a series of BMPs.
Significantly, the court expressly noted the defendant was "not the
stereotypical environmental 'bad actor,"' 232 and that the "Defendant
ha[d] made a good faith effort in its attempt to implement
environmental protections."2 33 Despite any good faith efforts, the court
centered its holding on the inadequately implemented BMPs. Good faith
was simply not enough.
In Center for Native Ecosystems, the Tenth Circuit failed when it did
not address either the soundness of Wyoming's BMPs or discuss the
adequacy of the Forest Service's BMPs implementation.
Neither
Wyoming's BMPs nor state water quality enforcement provisions
require "that the implementation of BMPs for nonpoint-source pollution
lead to water-quality readings that meet all applicable standards."2 34
Wyoming water quality rules merely define BMPs as "a practice or
combination of practices that.., are determined to be the most
technologically and economically feasible means of managing,
preventing or reducing nonpoint source pollution." 235s Although the
Tenth Circuit emphasized the words "managing" and "reducing," it failed
to address those issues. The AOIs issued by the Forest Service applied
BMPs that reduced the number of cattle that could graze on public land,
227. Id. at 992.
228. Id.
at 990.
229, Id.
230. Id.
at 991.
231. Id. at 994, 1002. In its injunction, the district court ordered the defendant "(1) to
test its storm water discharges for significant pollutants before releasing them into the
Bay; (2) to sweep, after every shift, uncontained areas in which operations may have
caused deposits of debris and to provide mats and air hoses so the workers could clean
their shoes after leaving such areas; (3) to make daily inspections of its facilities (except
when the shipyard is not operating) and keep records of those inspections; (4) to test
the water column around each vessel that is being blasted or painted to determine if
those operations are contributing to pollution inthe Bay; (5) to correct conditions that
might allow pollutants to enter the Bay, within four hours if feasible; (6) to repair or
replace shrouds that are in poor repair; (7) to capture all storm water coming off its
piers (the district court allowed Defendant 18 months to comply with this condition);
and (8) to erect and maintain concrete berms in areas of the facility from which runoff
might enter the Bay," id. at 994.
232. Memorandum of Points and Authorities Supporting Respondents' Motion for
Summary judgment at 38, Appeal of Southwest Marine Under Contract No. N00024-95C-8507, No. 54234 (S.D. Cal. Apr. 4, 2003) (referring to findings of fact and conclusions
of law at the bench trial of Natural Res. Def. Council v. Sw. Marine, No. 96CV1492-B (S. D.
Cal. Sept. 9, 1999)).
233. Id.
234. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1333 (10th Cir. 2007).
235. Id.
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however, the water quality still continued to deteriorate.2 36 These BMPs
neither managed nor reduced nonpoint source pollution. By failing to
address these issues, even after emphasizing that they were the goals of
Wyoming's BMPs, the Tenth Circuit settled for a mere "good faith
implement[ion]" of the BMPs. 237 The court concluded that the Forest
Service's implementation of BMPs and its entering into a Memorandum
of Understanding with local districts provided a "reasoned approach to
[reducing] elevated fecal-coliform levels."2 38 Instead of allowing this
"reasoned" approach, the Tenth Circuit should have addressed whether
the BMPs managed or prevented nonpoint source pollution, as is their
definitional duty.
V. OTHER POTENTIAL CHECKS ON NONPOINT SOURCE POLLUTION
The courts play a role in addressing nonpoint source pollution and
determining the adequacy of BMPs only after the issue has passed
through other federal agencies. Therefore, there are two other primary
checks that need application prior to judicial review. First, the Forest
Service should control nonpoint source pollution through the issuance
of AOIs. Second, the EPA should reject or modify any state's plan that
allows for the continual degradation of a water source while applying its
required BMPs. These two agencies must perform their duties in order
to rectify the issue of nonpoint source pollution.
A. FOREST SERVICE'S LAND, FOREST SERVICE'S CHECK

AOIs provide a mechanism by which the Forest Service can regulate
nonpoint source pollution. These AOIs satisfy the Bennett v. Spear test
as a "consummation" of the Forest Service's decision-making process,
and as an action "from which legal consequences will flow2 39 As such,
2 40
Forest Service's issuance of AOIs constitutes a final agency action.
Therefore, AOIs are challengeable under the APA if they are arbitrary
and capricious.2 41 This ability to challenge the issuance of an AO,
coupled with the Forest Service's current desire to rectify water issues,
may help steer the Forest Service toward addressing water issues in its
decision-making processes.
The Forest Service uses AOIs to modify grazing permits on an annual
basis, allowing them to factor in any annual changes to grazing
conditions, including environmental elements such as drought
conditions.2 42 The Forest Service should factor in any declining water
quality due to nonpoint source pollution as a change to grazing
conditions. In such circumstances, the AOI could specify additional
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BMPs that the permittee would have to follow in addition to the state's
BMPs. For example, the Forest Service could require a human presence
with the cattle. A "rider" who accompanies the cattle would help
alleviate the congregation of cattle at water sources for extended
periods of time. In addition, the rider could monitor the water quality
and help provide quicker feedback on how to refine the state's BMPs.
The Tenth Circuit would not reject this approach, as it applied the
language of Federal Trade Commission v. Standard Oil Co. of Cal. to the
AOIs and concluded that they "'ha[ve] a direct and immediate effect on
the day-to-day business' of permittees, and 'immediate compliance with
243
their terms [is] expected."'
The Forest Service can take an active role in the reduction of
nonpoint source pollution that cattle grazing causes on public lands.
Issuing AOIs that reduce and mitigate water pollution would not disrupt
the holding in .Center for Native Ecosystems. The Tenth Circuit only
created a bottom-level requirement for the Forest Service to adhere to,
but the Forest Service could still choose to require higher standards.
Through well-tailored AQIs, the Forest Service would act in accord with
Congress's intent that federal agencies provide national leadership in
abating water pollution. Furthermore, this intent aligns with the Forest
Service's own desire to address water issues on its lands.
B. THE EPA HAS THE FIRST OPPORTUNITY TO PROVIDE A CHECK
Congress passed section 319 in 1987 as a response to the growing
awareness that the objectives of the CWA were not being met due to the
unchecked nature of nonpoint source pollution, 244 and "because it
recognized the need for greater federal leadership to help focus State
and local nonpoint source efforts."245 States needed to present the EPA
with a report that contained a list of waters that would not meet the
water quality requirements without additional mitigation measures for
nonpoint sources of pollution, and a program of best management
practices to control the identified sources of nonpoint source
pollution. 246 In order for a state to receive funding under section 319,
the EPA must approve its management program. 24 7 To help disperse
section 319 funds and to further the CWA's goals, the EPA and the
Association of State and Interstate Water Pollution Control
Administrators developed key factors to help guide states in creating
their NSMPs.
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Despite the intent of Congress in passing section 319, the EPA
approved Wyoming's NSMP even though Wyoming does not require
BMPs to prevent or even mitigate nonpoint source pollution from
exceeding state water-quality standards.2 49 This approval conflicts with
the general intent and goals of sections 319 and 101.250 Furthermore,
this approval conflicts with two of the EPA's key factors for states to
address. Factor four asks states to address the identification of waters
polluted by nonpoint sources and to develop "plans to progressively
improve these waters,"25' and factor five addresses the "establishment
of flexible approaches to achieve water quality standards as soon as
practicable."25 2 EPA's approval of a NSMP that allows BMPs to fall short
of achieving a state's water quality goals addresses neither of these
concerns. The EPA should provide the first check on nonpoint source
pollution and should not issue section 319 funds to a state that fails to
achieve the goals of the CWA.
CONCLUSION
The objective of the CWA is to "restore and maintain the chemical,
physical, and biological integrity of the Nation's waters."2s 3 Section 101
of the CWA requires that "programs for the control of nonpoint sources
of pollution be developed and implemented in an expeditious manner so
as to enable the goals of this chapter to be met through the control of
point and nonpoint sources of pollution."254 To this end, the CWA
mandates that the states manage nonpoint source pollution by
providing a list of impaired waters and a program of "best" management
255
practices that will effectuate the goals of Section 101 to the EPA.
Furthermore, the Congressional intent of Section 313 of the CWA
expected federal agencies to provide "national leadership" in the field of
25 6
water pollution.
The Tenth Circuit's holding in Centerfor Native Ecosystems did not
advance any of these objectives. 25 7 In this case, the Tenth Circuit upheld
Wyoming's nonpoint source BMPs, even where such BMPs do not
require that water quality achieves all state standards. 25 8 Thus,
Wyoming implemented an entirely voluntary approach to nonpoint
source pollution, and as long as BMPs are implemented then there are

249. Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1333 (10th Cir. 2007).

250. See 33 U.S.C.A. §§ 1311(a), 1329(b)(1) (West 2009).
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253. 33 U.S.C.A. § 1251(a) (West 2009).
254. Id. § 1251(a)(7).
255. Id. § 1329(a)(1), (b)(1).

256. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500 §
313, 1972 U.S.C.C.A.N. (86 Stat. 875) 3733.
257. See Ctr. for Native Ecosystems v. Cables, 509 F.3d 1310, 1333 (10th Cir. 2007)
(holding that the Forest Service need not meet all state water quality standards for
nonpoint source pollution of impaired waters so long as BMPs had been implemented).
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no penalties. 2 59 When the Tenth Circuit only looked at the Forest
Service's actions regarding Wyoming's policies, 260 it ignored the
Congressional intent driving the nonpoint source pollution regulations
and the purpose of the CWA.
Nonpoint source pollution should be managed through "best"
management practices. However, the Tenth Circuit failed to address
whether Wyoming's BMPs were even adequate, let alone the "best." At
the very least, the Tenth Circuit should have discussed not only the
adequacy of the BMPs, but also the correct implementation of BMPs. As
the Ninth Circuit illustrated in Natural Resource Defense Council v.
Southwest Marine, a plan may be adequate but its implementation may
still falter. 261 The jurisprudence of the CWA would have advanced if the
Tenth Circuit had addressed either of these issues. Nonpoint source
pollution has plagued the waters of the United States for too long.
Congress has spoken directly on the issue, and provided a framework to
reduce and eliminate nonpoint source pollution from our nation's
waterways.2 62 This framework requires supervision. While the Forest
Service recognizes the value of water and the need to protect this
resource, its mandate from the Congressional intent of Section 313
requires it to provide "national leadership" in resolving water pollution
problems.

263

Because a primary source of nonpoint source pollution is

cattle grazing, 264 the Forest Service must analyze the efficacy of a state's
BMPs and determine if the BMPs adequately protect water resources on
public lands. This analysis should be reflected in their issuances of AOIs.
In addition, the EPA must take the initial step and only approve Section
319 plans that advance the ultimate goals of the CWA. The EPA should
not approve NPMPs that simply address the nine EPA factors for Section
319 plans. Instead the EPA must start looking at how the plans will
actually adequately protect water quality.
In sum, there are three federal checks that must be applied for the
adequate management of nonpoint source pollution in the United States:
(1) the EPA needs to provide a strong check during its Section 319
process and eliminate insufficient programs; (2) the Forest Service
should provide national leadership, which it has the ability to do
annually under its permitting process; and (3) the courts must address
whether either of these agencies have acted arbitrarily in the process.
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